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THE SUPREME COURT, THE FIRST AMENDMENT, AND ANTI-SEX-DIS-

CRIMINATION LEGISLATION: PUTTING AMERICAN BOOKSELLERS

Associ-

ATION, INC. V. HUDNUT IN PERSPECTIVE

Georgia Wralstad Ulmschneider

187

During the past two decades, the Supreme Court has decided a number of
cases involving First Amendment challenges to anti-sex-discrimination legislation. American Booksellers Association, Inc. v. Hudnut is but one of these
cases. In all of these cases, the Court was faced with the prospect of having to
choose between protecting free expression rights or minority interests. This
choice conflicts with the Court's conceptual First Amendment framework. Nevertheless, with the exception of Hudnut, the Court was able to avoid addressing the challenge to its First Amendment framework and yet uphold the antisex-discrimination legislation at issue. The Court was able to do so because the
legislation at issue in all of the cases except Hudnut was theoretically compatible with the Court's liberal, categorical approach to free expression rights and
its individualistic, public sphere-oriented approach to gender equality. Yet, despite their outcomes, these cases, as well as Hudnut, warn the Court that its
framework is not viable. All of the cases suggest that the framework oversimplifies the relationship between First Amendment right, minority interests, and
political and social change, providing the Court with an inadequate guide to
reconcile freedom of expression with equality. This article suggests that these
cases signal the need for a new First Amendment framework.
FROM FEREs V. UNITED STATES TO BOYLE V. UNITED TECHNOLOGIES
CORP.: AN EXAMINATION OF SUPREME COURT JURISPRUDENCE AND A
COUPLE OF SUGGESTIONS

David E. Seidelson 219
Absent any clear legislative history, the Supreme Court concluded in Feres
that Congress had not intended the Federal Tort Claims Act to apply to injuries incident to military service. Since the Feres decision, the Court has offered
a series of unpersuasive and inconstant rationales for its conclusion. This article offers a unified rationale that reflects a rational legislative concern and invites intelligent and consistent application by the Courts. Paradoxically, in determining the validity and scope of the government contractor defense, the
Court having available a carefully considered, clearly articulated judicial opinion spelling out the applicability of that defense, saw fit to repudiate that judicial reasoning, thereby fashioning a defense far more sweeping than the defense requested. The author suggests that the Court would do well to
reconsider its conclusion, tempering it with the preexisting judicial reasoning
and with the unified rational the author offers for the Feres doctrine.
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269
285

THE FEASIBILITY OF FULL STATE EXTRACTION OF PUNITIVE DAMAGES
AWARDS
301

Recent Decisions
CONSTITUTIONAL LAW-SIXTH AMENDMENT-DEFENDANT'S RIGHT OF
CONFRONTATION-IMPEACHMENT

To

SHOW

BiAs-The

Supreme

Court of Pennsylvania held that even if the lower court denies defendants their confrontation right to reveal bias by exposing a witness' pending conviction, the decision will not be reversed if the
error was harmless.
329
Commonwealth v. Lane, 621 A.2d 566 (Pa. 1993).
CRIMINAL

LAW-CAPITAL

PUNISHMENT-AGGRAVATING

STANCES-CLEAR AND OBJECTIVE STANDARD-The

CIRCUM-

United States Su-

preme Court held that the Idaho "utter disregard" aggravating circumstance

provided

a

clear

and

objective

standard

for the

sentencer to apply when determining if the death penalty should
be imposed.
Arave v. Creech, 113 S. Ct. 1534 (1993).
347
WORKERS'

COMPENSATION-BLACK

LUNG

BENEFITS

ACT-TRUE

DOUBT RULE-The United States Court of Appeals for the Third

Circuit held that the "true doubt rule" was invalid because it allowed claimants to prevail without meeting the required burden of
persuasion.
Greenwich Collieries v. Director, Office of Workers' Compensation
Programs, 990 F.2d 730 (3d Cir. 1993).
361
STATUTORY

CONSTRUCTION-THE

OUTDOOR

ADVERTISING

CONTROL

ACT-LEGAL STATUS OF TOWNSHIPS-The Supreme Court of Penn-

sylvania held that the "incorporated municipality" exception is not
available to billboards erected in townships.
Patrick Media Group, Inc. v. Department of Transportation,620
A.2d 1125 (Pa. 1993).
377
FAMILY LAW-INVOLUNTARY TERMINATION OF PARENTAL RIGHTS-

MENTAL INCAPACITY-The Supreme Court of Pennsylvania held

that a court must examine the strength of the existing emotional
bond between the natural parent and the child before involuntarily
terminating parental rights.
In re E.M., 620 A.2d 481 (Pa. 1993).
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